United States Court of Appeals,
El eventh Circuit.
No. 95-2848.

EPI C METALS CORP., a Pennsyl vania Corporation, Plaintiff-Counter-
Def endant - Appel | ee,

V.

Frank SOULIERE, Sr.; Condec, Inc., a Florida corporation,
Def endant s- Count er - Cl ai mant s- Appel | ant s.

Nov. 6, 1996.
Appeal from the United States District Court for the Mddle
District of Florida. (No. 92-744-civ-T-17C), Elizabeth Jenkins,
Judge.

Before COX, Gircuit Judge, HILL, Senior Circuit Judge, and VIN NG,
Senior District Judge.

H LL, Senior Circuit Judge:

Epic Metals Corporation (Epic) brought this action against
Condec, Inc. (Condec) and its president, Frank Souliere, alleging
trade dress infringenent of EPICORE, Epic's conposite steel floor
deck profile, in violation of § 43(a) of the Lanham Act, 15 U. S.C
2

§ 1125(a).' Following a bench trial, the magistrate judge

concluded that Condec had infringed upon Epic's trade dress.

"Honorabl e Robert L. Vining, Jr., Senior U.S. District Judge
for the Northern District of Georgia, sitting by designation.

The anmended conpl aint alleged five counts: trade dress
infringement (Count |); copyright infringenment of pronotional
brochure 1 (Count I1); copyright infringenment of pronotional
brochure 2 (Count I11); reverse passing off in violation of §
43(a) of the Lanham Act (Count 1V); and unfair conpetition under
state law (Count V). The magistrate judge awarded damages and
per manent injunctive relief on Counts I, |1, and Ill. Condec
does not appeal the magistrate judge's dism ssal of Counts |V and
V.

*The parties consented to proceed before the nagistrate
judge. 28 U. S.C. 8§ 636(c), Fed. R Gv.P. 73.



Asserting that this conclusion is not supported by the evidence
presented at trial, Condec appeals. W agree and reverse Condec's
liability on this claim In all other respects, we affirm?

| . BACKGROUND

St eel decking, together with wire nesh, poured concrete, and
frequently rebar, form a conposite steel deck system The steel
deck component provides a form for the poured concrete. As the
concrete hardens, the steel deck | ends positive reinforcenent and
structural support. Up until the late 1960's, a generic form of
steel deck, called Type B steel deck, was commonly used by the
construction industry.

In 1968 Epic devel oped EPICORE as an alternative to Type B
deck. Although Epic owns a federally registered trademark for the
name EPI CORE, EPICORE is not patented. |Its profile, as viewed from
the end of the sheet steel after it has been fornmed, by bending,
into EPICORE, is twenty-four and one-half inches wide, two inches
deep, with dovetail-bent troughs spaced six and one-ei ghth inches
on center. EPICORE s roll-forned sheets are characterized by t hese
dovetail ribs, whose formation requires that the steel sheeting be
bent over ninety degrees:*

CA(96) 5736- 1, SI ZE- 15 PI CAS, TYPE- PDI

The tooling required to formthe steel into this profile is nore

®A second issue raised by Condec on appeal, that the
magi strate judge abused her discretion in denying its

new y- appoi nted counsel a second continuance of trial, is wthout
merit. Her award of damages and injunctive relief as to Counts
Il and 11l is affirnmed without opinion. See 11th Cr.R 36-1

‘I'n contrast, in forming Type B deck ribs, the sheet steel
bending is not reversed and is bent approximtely sixty degrees.



conpl ex than that required to formType B decking. In addition the
dovetail ribs take nore sheet steel to form As a result EPICORE
uses thirty percent nore raw steel sheeting than Type B decki ng.
Thus, as to both | abor and material, EPICORE is nore expensive to
produce. ®

Dovetail is defined as "resenbling a dove's tail ... the
flaring tendon and a nortise into which it fits tightly making an
interlocking joint between two pieces.” Webster's Seventh New
Col l egiate Dictionary, G & C. Merriam Conpany (Springfield, MA
1965). \When concrete is poured onto EPICORE, its dovetail ribs,
together with the concrete, create the flaring tendon and a
nortise. After the concrete hardens, the EPI CORE conposite fl oor
system becones an interlocking joint. It is illustrated as:

CA(96) 5736- 2, SI ZE- 14 PI CAS, TYPE- PDI
A three-di mensi onal cross-section of EPICORE is depicted as:
CA(96) 5736- 3, Sl ZE- 12 Pl CAS, TYPE- PD

For a ten-year period, Condec's president, Souliere, was an
Epic distributor.® In late 1988, Souliere and Condec devel oped its
own steel deck product with a dovetail profile. They named it
CONDEC. Souliere and Condec do not deny that CONDEC s profile
mmcs EPICORE s profile. Bot h have the sane di nensions. Bot h
have dovetail ribs bent over ninety degrees. Epic clains that, at

first glance, and from a distance, CONDEC appears identical to

°Epi ¢ has approximately a two percent share of the United
States conposite steel deck market. It sells EPICORE directly
and through a network of independent distributors and
concentrates on those responsi ble for specifying construction
materials and systens, i.e., engineers and architects.

61972-75 and 1980-87.



EPI CORE. Upon closer inspection, however, Epic contends that
CONDEC i s inconsistent in shape, angle, and size to EPI CORE, and,
to an expert's eye, contains many noticeabl e i nperfections. Thus,
Epic clains that CONDEC s structural performance is significantly
inferior to EPICORE, by as nuch as twenty-five percent.

In this litigation, Epic clains that its purpose was to
produce a steel deck product that was unique in the industry, in
hopes that EPICORE s distinctive dovetail profile, albeit nore
expensi ve to produce, woul d be easy to identify and synonynous with
the Epic conpany nane.’ Epic contends that, because of the close
simlarities in the dovetail profiles, a purchaser and user can
easily m stake one product for the other, causing confusion in the
mar ket pl ace. Epic filed suit, claimng trade dress infringenent.
Based upon a finding of fact that EPI CORE's dovetail configuration
was primarily non-functional, an el ement essential to a finding of
infringenent liability, the magistrate judge awarded Epic danmages
of $412,131% plus costs and permanent injunctive relief. Thi s
appeal foll ows.

I'1. | SSUE ON APPEAL

I n concluding that Epic prevailed onits claimof trade dress

‘lronically, in the late 1960's, two other conpanies were
al ready manufacturing steel decking configured in a dovetail
profile, Finestra and H H Robertson. By the early 1970's, both
conpani es ceased production. A third conpany, Elixir, sold
dovetail steel decking for five years in the |late 1980's. Since
this action began, a fourth conpany, Consolidated Systens
| ncorporated (CSl), has begun production, and, perhaps, is
nonitoring this appeal very closely.

®The magi strate judge calculated this figure on the basis of
Epic's lost profits from 1988 through the date of trial in
Novenber 1994.



i nfringement under 8 43(a) of the Lanham Act, did the nagistrate
judge clearly err in finding that the dovetail configuration of
EPI CORE s steel decking profile was primarily non-functional ?
[11. STANDARD OF REVI EW

The validity of Epic's claimof protectabl e trade dress under
the Lanham Act is a m xed question of law and fact. To determ ne
whet her trade dress has been infringed is a question of | aw subj ect
to de novo review. United States v. MIler, 71 F. 3d 813, 816 (11lth
Cr.1996). The issue of functionality is a question of fact.John
H Harland Co. v. O arke Checks, Inc., 711 F.2d 966, 982 (1li1th
Cir.1983). The magistrate judge's conclusion that the EPICORE
dovetail profile trade dress is primarily non-functional is subject
to aclearly erroneous standard of review. United States v. Cecas,
50 F.3d 1549, 1556 (11th Gir.1995).

| V. DI SCUSSI ON

Section 43(a) of the Lanham Act® creates a federal cause of

°Section 43(a) provides:

(a) Any person who shall affix, apply, or annex, or use
in connection with any goods or services, or any
contai ner or containers for goods, a false designation
of origin, or any false description or representation,
i ncludi ng words or other synbols tending falsely to
descri be or represent the sanme, and shall cause such
goods or services to enter into conmmerce, and any
person who shall acknow edge of the falsity of such
designation of origin or description or representation
cause or procure the sane to be transported or used in
commerce or deliver the sanme to any carrier to be
transported or used, shall be liable to a civil action
by any person doing business in the locality fal sely
indicated as that of the origin or in the region in
which said locality is situated, or by any person who
believes that he is or is likely to be damaged by the
use of any such fal se description or representation.
15 U.S.C. § 1125(a) (1988).



action for trade dress infringenent. AnBrit, Inc. v. Kraft, Inc.,
812 F.2d 1531 (11th G r.1986). Trade dress is defined as "the
total inmage of a product ... [that] may include features such as
si ze, shape, color or color conbinations, textures, graphics, or
even particul ar sales techniques.” John H Harland Co., 711 F.2d
at 980, citing Oiginal Appalachian Artworks, Inc. v. Toy Loft,
Inc., 684 F.2d 821, 831 (11th G r.1982). While the classic trade
dress infringenent action involved the packaging or |abeling of
goods, the design of the product itself—+ts configuration—ray
constitute protectable trade dress under § 43(a) of the Lanham Act.
Id. In 1976, the Eighth Grcuit established a precedent for the
protection of configurations. Truck Equi prent Service Co. .
Fruehauf Corp., 536 F.2d 1210 (8th Cr.), cert. denied, 429 U S
861, 97 S.Ct. 164, 50 L.Ed.2d 139 (1976). Fruehauf found the
uni que exterior design (tw n hopper bottonmed) of a grain sem -truck
trailer body to be protectable trade dress. See al so LeSportsac,
Inc. v. K Mart Corp., 754 F.2d 71 (2d G r.1985). A feature of a
product can also be protectable trade dress. C. McKenney & G
Long, Federal Unfair Conpetition: Lanham Act 8§ 43(a) § 5.01
(1994).

In order to prevail on a claimfor trade dress infringenment
under 8 43(a), a plaintiff nmust prove three elenents: (1) that the
trade dress of the two products is confusingly simlar; (2) that
the features of the trade dress are primarily non-functional; and

(3) that the trade dress is inherently distinctive or has acquired



secondary neani ng.*® Brooks Shoe Mg. Co. v. Suave Shoe Corp., 716
F.2d 854, 857 (11th G r.1983); John H Harland Co., 711 F.2d at
980; AnmBrit, 812 F.2d at 1535.

Here the magistrate judge found that Epic established all
three el enents of it claimand concluded that Condec had infringed
upon Epic's trade dress. On appeal, Condec contends that the
magi strate judge clearly erred in her conclusion with respect only
to the second elenent, i.e., non-functionality.

A product's features are protectible as trade dress if they
are primarily non-fucntional. See generally Sicilia DO R Bi ebow
& Co. v. Cox, 732 F.2d 417, 426-30 (5th G r.1984) (discussing the

di stinction between features that are functional and those that are

“Trade dress that is inherently distinctive is protectable
under 8§ 43(a) without a showing that it has acquired secondary
meani ng. Two Pesos, Inc. v. Taco Cabana, Inc., 505 U S. 763, 112
S.C. 2753, 120 L.Ed.2d 615 (1992).

“Epi ¢ argues that the nmagistrate judge inproperly placed
the burden of proof upon it as plaintiff to establish the
non-functionality of its trade dress as part of its prima facie
case. Pointing to a split anong the circuits, it clains that
t hat burden shoul d have been pl aced upon the defendant Condec.

[ The Third, Ninth, and District of Colunmbia G rcuits place the
burden upon the plaintiff. See American Home Products Corp. V.
Barr Laboratories, Inc., 834 F.2d 368 (3d Cir.1987), Sega
Enterprises v. Accolade, Inc., 977 F.2d 1510 (9th Cr.1992);
Reader's Digest Ass'n. v. Conservative Digest, Inc., 821 F.2d 800
(D.C.Cr.1987). The Second, Seventh, and Tenth Circuits
characterize functionality of trade dress as a defense to be

pl eaded and proved by the defendant. Conpare LeSportsac, 754
F.2d 71 (2d Cir.1985); Conputer Care v. Service Systens
Enterprises, Inc., 982 F.2d 1063 (7th Cr.1992), Brunsw ck Corp.
v. Spinit Reel Co., 832 F.2d 513 (10th Cr.1987).] The El eventh
Crcuit has not yet decided this issue. See John H Harland Co.,
711 F.2d at 982 n. 26. W decline to do so now. The proper

pl aci ng of the burden of proof becones inportant when there is a
| ack of evidence. Epic's evidence did not fail to prove
non-functionality; it affirmatively proved functionality. There
is anple, undisputed evidence that requires a finding of
functionality.



not). "The line between functionality and non-functionality is not

brightly drawn in every case.” Fruehauf, 536 F.2d at 1218.
"The issue of functionality has been consistently treated as a
question of fact." John H Harland Co., 711 F.2d at 982, citing
Vuitton Et Fils S.A v. J. Young Enterprises, Inc., 644 F.2d 769
(9th Cir.1981).

Condec argues that the question of whether Epic's trade dress
can be properly characterized as primarily non-functional is the
t hreshold question in any 8 43(a) case as, if this question is
answered in the negative, the remaining two el enents drop away, cf.
In re Mrton-Norwich Products, Inc., 671 F.2d 1332, 1335
(C.C.P.A 1982), and the trade dress will sinply be ineligible for
protection. AnBrit, 812 F.2d at 1538. Condec does not appeal the
magi strate judge's finding that the two other el enents were present
her e. Therefore, under the facts of this particular case,
non-functionality is the only issue. However, as all three
el enents are necessary for a finding of trade dress infringenment,
any one could be characterized as threshol d.

The only question before us, therefore, is whether the record
reflects that the trade dress of EPICORE is primarily
non-functional. |f, as Condec contends, the dovetail features of
Epi ¢c' s EPI CORE product are functional, then Condec was free to copy
t hose dovetail features in the absence of any patent protection.
John H Harland Co., 711 F.2d at 982 (citations omtted). I f,
however, Condec copi ed dovetail features of Epic's trade dress that

are primarily nonfunctional, then Condec is |liable for trade dress



i nfri ngement under § 43(a). 1d.*

There is no bright Iine test for functionality. See id. at
983, citing Fruehauf, 536 F.2d at 1218. The Suprene Court has
characterized a functional feature as one that "is essential to the
use or purpose of the article or [one that] affects the cost or
quality of the article.” | nwood Laboratories, Inc. v. |lves
Laboratories, Inc., 456 U S. 844, 850 n. 10, 102 S.C. 2182, 2186
n. 10, 72 L. Ed. 2d 606 (1982). Mre recently, the Court stated that
"a design is legally functional, and thus unprotectable, if it is
one of a limted nunber of equally efficient options available to
conpetitors and free conpetition would be wunduly hindered by
according the design trademark protection.” Two Pesos, Inc. v.
Taco Cabana, Inc., 505 U S. 763, 775, 112 S. Q. 2753, 2760, 120
L. Ed. 2d 615 (1992)."%

Relying on this authority, ™ the magistrate judge found:

Wil e the evidence [of non-functionality] is certainly

2John H. Harland Co. involved the trade dress of desk-style
checkbooks containing internedi ate carry-around stubs, called
Menory Stubs. A panel of this circuit found the Menory Stub
product —such as the concept and |l ocation of its carry-around
stub, the lines for recording information on the stub, and the
vertical and horizontal size of the stub—learly functional.
However, the decorative box around the information lines on the
stub and the design and color of the carry-around case were
primarily non-functional. 711 F.2d at 983-84.

“The Court limted its grant of certiorari in Two Pesos
only to resolve the conflict anmong the Courts of Appeals on the
question whether trade dress that is inherently distinctive is
protectible under 8§ 43(a) without a show ng that it has acquired
secondary neaning. 505 U S. at 767-69, 112 S.C. at 2757. It
declined to grant certiorari on the question of
non-functionality. 1Id. at n. 6.

“We note that, in both cases, the discussion of
non-functionality was dicta. Nevertheless, these tests provide
gui dance for our anal ysis.



not as strong as the other two aspects of plaintiff's trade
dress claim this court concludes that plaintiff has shown by
a preponderance of the evidence that its Epicore product, with
t he dovetail profile, is primarily non-functional. This is so
because it is very clear that other manufacturers need not
incorporate this design into their conposite steel deck
products to conpete effectively.

* * * * * *

. [T]he evidence ... shows that there are nunerous
alternative conposite steel floor deck profiles that conpete
with the EPI CORE profile.
The magi strate judge, however, then went beyond these tests to
formul ate a market share anal ysis:
... Epic has a very small market share in the conposite steel
fl oor deck industry (about two percent). If the EPICORE
dovetail profile were primarily functional, Epic would
| ogically have a nmuch |arger market share. The fact that no
other conpetitors other than defendants have deened it
necessary to sinulate plaintiff's product in order to "conpete
effectively" denonstrates the non-functionality of the
dovetail rib design. (Enphasis added).
W do not agree that market share is the definitive factor in
eval uating the functionality of EPICORE s dovetail configuration.
A small market share can reflect enornous revenue and profit in
dol l ar ternms. Wiile market share may be an indicator of
conpetitiveness, we believe that other factors nust be considered
in determning whether the dovetail configuration is functional.
Therefore, we return to the tests suggested in I nwood Laboratories
and Two Pesos and ask: 1s the dovetail configuration essential to
EPI CORE' s use or purpose? Does the dovetail configuration affect
EPI CORE s cost or quality? Wuld free conpetition be hindered if
we accord the dovetail configuration protection because there are
only a limted nunber of other options avail abl e?
On the functional side, Condec points to Epic's pronotional

materials that extol the utilitarian benefits of EPI CORE s dovet ai



profile. Wthout the dovetail rib profile, Condec argues, EPICORE
woul d be reduced to nothing nore than a hunk of steel.

On the non-functional side, Epic clains that the dovetail ribs
nmerely identify it as a conpany. It contends EPICORE is nore
conpl ex and expensive to produce, hence EPI CORE i s non-functional .
In other words, Epic argues that the dovetail configuration would
be functional only if it resulted froma conparatively sinple or
i nexpensi ve nmet hod of manufacture. Epic also appears to argue that
the ribs are nerely distinctive arrangenents of predom nantly
ornanental features that do not hinder potential conpetitors from
entering the sane market, with differently dressed versions of the
sanme product.

The key to this case can be found in the record testinony of
t he president of Epic, Donald Landis.™ Landis testified that the
shape of the dovetail rib and its di nensions, especially its depth,
plays a critical role in generating the section properties of the
conposite steel deck into which it is incorporated. Thereafter,
according to Landis, the section properties of the profile of steel
deck, monment of inertia and section nodulus, respectively,
determ ne how nmuch the product wll deflect or sag, and how nuch
stress the product will tolerate. W can infer fromthis testinony
that EPICORE s geonetric shape enhances its section properties,

which in turn, enhances the quality or strength of the product.

W take judicial notice of the right of every conpany
father to be proud of his product.

I ndeed, according to Landis, a difference of as little as
1/16 of an inch in the depth of a dovetail rib would constitute a
substantial difference in the quality of the product, as neasured
by the section properties.



See I nwood Laboratories, 456 U S. at 850 n. 10, 102 S.Ct. at 2186
n. 10. Strength is essential to EPICORE s use or purpose. Id.
Epic's own marketing materials indicate that the concept of a
dovetail configurationis functional. See John H Harland Co., 711
F.2d at 983 n. 28 (where Harland's marketing materials indicated
that the concept of an internediate carry-around stub was
functional). Reading fromhis conmpany's brochure, Landis recited:

Q Wwell, this is the one in the upper |eft-hand side. It
says:

"The Epicore conposite floor system is nunber one in
conposite floor construction.™

Al Yes.
Q GCkay. Beneath that, there is anot her—another I|ine:

~ "Epicore's unique profile inproves performance, |owers
initial and life-cycle costs.”

Wul d you pl ease read the follow ng section, please, down to
the | ast bullet point?

A: "Epicore's unique profile inproves performance, |owers
initial lifecycle costs. An Epicore conposite floor slab
conbi nes the structural advantages of a flat slab with the
time cost-saving advantages of a permanent form An Epicore

"The mmgi strate judge found:

Def endants point to various aspects of Epic's
pronotional materials as evidence of the utility of the
dovetail rib configuration. These materials include
the follow ng statenents: "there is no other Conposite
deck system ... able to match EPI CORE' s performance",
"EPI CORE works nore efficiently than other decks
because it is engineered for trouble-free connector
instal l ati on, maxi mum concrete coverage around shear
connectors and greater beam spacing."” These materials
al so state that "with EPI CORE, conposite beans can be
l'ighter in weight, shallower, and spaced further apart,
they use less material, reduce building height, and
save construction tinme and costs.” Additional

advant ages are that the profile permts objects to be
hung fromthe deck during construction and a safe

wor ki ng platformis al so provided.



slab can support greater l|oading than a typical reinforced
concrete slab of the sane depth. Epicore deck furnishes the
total positive reinforcenment for a conposite slab and serves
as a permanent form for the concrete. The resulting
advant ages are many, both during construction and throughout
the life of the building. Longer spans, no tenporary form
work, no positive reinforcing bars, less concrete, |ess
shoring, no spray-applied fire proofing, a permanent integral
hanger system that elimnates the |ayout and insertion of
hangi ng devices before the slabs are poured, and sinplifies
the planning, installation, and alteration of ceilings, HVAC
conponents, and other suspended equi pnent. A safe working
pl atform before the concrete is poured when Epicore deck has
been properly designed and installed. Runways and pl anki ng
shoul d be used to protect the deck from damages. |ncreased
present and future flexibility."

* * * * * *

Q So when your Concept 2 brochure says that there i s no other
conposite deck system simlarly designed or able to match
Epi core's performance, that's not true?

A: You know, when you say "simlarly designed," okay, that's
true, okay. There's no other—when | say simlarly designed,
" mtal ki ng about a dovetail-type shape.

Q It's adisjunctive. It's says "or able to match Epicore's
per f or mance. "

I s there anyt hi ng—there's no other product able to match
Epi core's performance?

A | believe there is. Today | believe there are lots of
ot her products. You know, Epicore is |like an autonobile
It's like a Cadillac. You can buy a Cadillac; you can buy a
Chevrolet. A Chevrolet can go anywhere that the Cadill ac can.
And why do people buy Cadillacs and why do people buy
Chevrolets since there's a big difference in price? They
can't go anywhere—you know, any different.
Further the record reflects that H H Robertson, in advertising the
construction specifications of its (now defunct) Keystone product,
extolled the functional virtues of Keystone's dovetail ribs by
stating that in order "[t]o provide a positive keybond with the
concrete the Keystone deck shall have integral pyram dal shaped
ribs, all continuous and conplete in cross-section, and spaced not

nore than 6 [inches] on center.” In remarkably simlar |anguage,



Epic, in its copyrighted brochure, later extolled the sane
functional virtues of EPICORE by saying "to provide a positive
keybond with the concrete, EPICORE floor form units shall have
continuous dovetail-shaped ribs forned to the foll ow ng nom na
dimensions...." Landis corroborates this with testinony that the
dovetail profile was based upon sound engineering principles and
that the dovetail rib configuration was one of the keys to Epic's
conposite steel deck system 1In short, it nmakes it stronger. See
| nnood Laboratories, Inc., 456 U S. at 850 n. 10, 102 S.Ct. at 2186
n. 10.

We cannot conclude that the dovetail ribs are neant primarily
for identification purposes—at |east three other manufacturers
introduced simlarly-designed products into the public domain
before Epic introduced EPICORE."™ Neither are they arbitrary
arrangenents of predom nately ornanental features. Li ke the
flaring tendon and nortise by which the corners of drawers are
joined in a piece of fine wooden furniture, a strong interl ocking
joint is fornmed between EPI CORE s dovetail rib and its nortise, the
concrete. *® W conclude that Epic cannot appropriate this
functional innovation under the guise of trade dress. John H.
Harland Co., 711 F.2d at 983 n. 28.

In sum there is anple evidence to suggest that EPICORE s
dovetail profile is primarily functional and not protectable trade

dress. W conclude that the magi strate judge's finding is clearly

®Per haps this explains why Epic never applied for a patent.

EPI CORE uses thirty percent nore steel sheeting with which
to provide its positive key-bond with the concrete.



erroneous.” To conclude otherwise would hinder Condec in its
attenpt to conpete effectively with Epic, Two Pesos, 505 U. S. at
773-75, 112 S. . at 2760, AnBrit, 812 F.2d at 1538, and grant Epic
alifetime patent—for which it never applied.
V. CONCLUSI ON

Based upon the foregoing, we conclude that Condec did not
infringe upon Epic's trade dress in violation of 8§ 43(a) of the
Lanham Act. W reverse Condec's liability as to this claim and
remand for further proceedi ngs consistent with this opinion. As to
all other clainms, we affirm

REVERSED and REMANDED in part; AFFIRMVED in part.

It is plainly obvious that Condec copied Epic's product.

We enpathize with the reaction of the magistrate judge to the
faithl ess nmal feasance of a defendant who copies his enployer's
unpat ented product while purporting to be its agent. However,
public policy favors conpetition by all fair neans, and that
enconpasses the right to copy, very broadly interpreted, except
where copying is lawfully prevented by a copyright or patent

and functional shapes are never capable of being nonopolized even
when they becone distinctive of the applicant's goods. In re

Dei ster Concentrator Co., 289 F.2d 496, 503-06 (C.C.P. A 1961).



